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THE COMPETITION ACT, 2010
Act ----- of 2010
WHEREAS it is expedient to accelerate
 An Act to provide, keeping in view
 the economic development of the country through creating better environment for private sectors, ensuring fair competition, efficient pricing, freedom of trade, consumer welfare, “The Competition Act, 2010” is hereby enacted for establishment of a commission in order to maintain and promote competition through preventing, controlling or eliminating restrictive all forms of anti-competitive agreements or arrangements among enterprises, or combinations, or abuse of dominant positions of market power, which appreciably significantly and adversely limit freedom to trade or access to markets or otherwise unduly restrain competition and for matters connected therewith, that are detrimental to consumer welfare and economic efficiency.
It is hereby enacted as follows:
CHAPTER I
PRELIMINARY
1.
Short title, extent and commencement:- 

(1) This Act may be called the Competition Act, 2010.

(2) It extends to the whole of Bangladesh.

(3) It shall come into force on such date as the Government may, by notification in the Official Gazette, appoint.
2. 
Application:
This Act shall be applicable to all enterprises that are engaged in providing goods and services for commercial purposes.
Provided that :  

(i) the Government may, by notification in the Official Gazette, exempt any goods or services or any class of goods or services from the operation of this Act;

(ii) sectors/sub-sectors of goods and services, not opened for the private sector, that are controlled by the Government in the interests of safeguarding its sovereign functions and national security shall remain outside the purview of this Act

3.

Application of other laws not barred 
The provisions of this Act shall be in addition to, and not in derogation of, the provisions of any other law for the time being in force.

4.
Definitions:- 
In this Act, unless the context otherwise requires,-

(a) “acquisition” means, directly or indirectly, acquiring or agreeing to acquire-

(i)
shares, voting rights or assets of any enterprise; or

(ii)
control over management or control over assets of any enterprise;

(b) “agreement” includes any arrangement or understanding or action in concert,-

(i)
whether or not, such arrangement, understanding or action is formal or in writing; or

(ii)
whether or not such arrangement, understanding or action is intended to be enforceable by legal proceedings;

(c) “cartel” includes an association of producers, sellers, distributors, traders or service providers who, by agreement amongst themselves, limit, control or attempt to control the production, distribution, sale or price of, or, trade in goods or provision of services;

(d) “Chairperson” means the Chairperson of the Commission appointed under sub-section (1) of section 9;

(e) “Combination” means acquisition, acquisition of control, merger and amalgamation;
(f) “Commission” means the Bangladesh Competition Commission established under sub-section (1) of section 8;

(g) “consumer” means any person who-

(i) buys any goods for a consideration which has been paid or promised or partly paid and partly promised, or under any system of deferred payment and includes any user of such goods other than the person who buys such goods for consideration paid or promised or partly paid or partly promised, or under any system of deferred payment when such use is made with the approval of such person, whether such purchase of goods is for resale or for any commercial purpose or for personal use;

(ii) hires or avails of any services for a consideration which has been paid or promised or partly paid and partly promised, or under any system of deferred payment and includes any beneficiary of such services other than the person who hires or avails of the services for consideration paid or promised, or partly paid and partly promised, or under any system of deferred payment, when such services are availed of with the approval of the first-mentioned person whether such hiring or availing of services is for any commercial purpose or for personal use;

(h) “enterprise” means a person or a department of the Government, who or which is, or has been, engaged in any activity, relating to the production, storage, supply, distribution, acquisition or control of articles or goods, or the provision of services, of any  kind, or in investment, or in the business of acquiring, holding, underwriting or dealing with shares, debentures or other securities of any other body corporate, either directly or through one or more of its units or divisions or subsidiaries, whether such unit or division or subsidiary is located at the same place where the enterprise is located or at a different place or at different places, but does not include any activity of the Government relatable to the sovereign functions of the Government including all activities carried on by the departments of the Government dealing with  currency and defense .

Explanation – For the purposes of this clause-

(a)
“activity” includes profession or occupation;

(b)  
“article” includes a new article and “service” includes a new service;

(c)  
“unit” or “division”, in relation to an enterprise, includes-

(i) a plant or factory established for the production, storage, supply, distribution, acquisition or control of any article or goods;

(ii) any branch or office established for the provision of any service;

 (i) “goods” means goods as defined in the Sale of Goods Act, 1930 (8 of 1930) and includes 
(A) product manufactured, processed or mined;

(B) debentures, stocks and shares after allotment;

(C) in relation to goods supplied, distributed or controlled in Bangladesh, goods imported into Bangladesh;

(j) “manufacturer” means a person who- 
(i) makes or manufacture any goods or parts thereof; or
(ii) does not make or manufacture any goods but assembles parts thereof made or manufactured by others and claims the end product to be goods manufactured by himself; or

(iii) puts or causes to be put his own mark on any goods made or manufactured and claims such goods to be goods made or manufactured by himself.

Explanation: Where a manufacturer dispatches any goods or part thereof to any branch office maintained by him, such branch office shall not be deemed to be the manufacturer even though the parts so dispatched to it are assembled at such branch office; 

(k) ‘Member” means a Member of the Commission appointed under sub-section (1) of section 9 and includes the Chairperson;

(l) “notification” means a notification published in the Official Gazette;

(m) “person” includes –  
(i) an individual; 

(ii) a company; 
(iii) a firm; 

(iv) an association of persons or a body of individuals, whether incorporated or not, in Bangladesh or outside Bangladesh; 

(v) any corporation established by or under any Act or a public company as defined in section 2 (r) of the Companies Act, 1994 (18 of 1994);

(vi) any body corporate incorporated by or under the laws of a country outside Bangladesh; 

(vii) a co-operative society registered under any law relating to cooperative societies;

(viii) a local authority;

(ix) every artificial juridical person, not falling within any of the preceding sub-clauses;  
(n)  “practice” includes any practice relating to the carrying on of any trade by a person or an enterprise;

(o) “prescribed” means prescribed by rules made under this Act;

(p)“price”, in relation to the sale of any goods or to the performance of any services, includes every valuable consideration, whether, direct or indirect, or deferred, and includes any consideration which in effect relates to the sale of any goods or to the performance of any services although ostensibly relating to any other matter or thing;

(q) “Financial institution” means a “financial institution” specified in Financial Institution Act, 1993; 
(r) “regulations” means the regulations made by the Commission under section 61 by Gazette notification;

(s) “relevant market” means the market which may be determined by the Commission with reference to the relevant product market or the relevant geographic  market or with reference to both the markets; 

(t) “relevant geographic market” means a market comprising the area in which the conditions of competition for supply of goods or provision of services or demand of goods or services are distinctly homogeneous and can be distinguished from the conditions prevailing in the neighbouring areas;

(u)“relevant product market” means a market comprising all those products or services which are regarded as interchangeable or substitutable by the consumer, by reason of characteristics of the products or services, their prices and intended use;

(v)“service” means service of any description which is made available to potential users and includes the provision of services in connection with business of any industrial or commercial matters such as banking, communication, education, financing, insurance, chit funds, real estate, transport, storage, material treatment, processing, supply of electrical or other energy, boarding, lodging, entertainment, amusement, construction, repair, conveying of news or information and advertising, but does not include the rendering of any service free of charge or under a contract of personal service;

(w) “shares” means shares in the share capital of a company carrying voting rights and includes-

(i) any security which entitles the holder to receive shares with voting rights;

(ii) stock except where a distinction between stock and share is expressed or implied;  
(x) “statutory authority” means any authority, board, corporation, council, institute, university or any other body corporate, established by or under any Act for the purposes of  regulating production or supply of goods or provision of any services or markets therefore or any matter connected therewith or incidental thereto;

(y) “trade” means any trade, business, industry, profession or occupation relating to the production, supply, distribution, storage or control of goods and includes the provision of any services;

(z) “turnover” includes value of sale of goods or services;

(aa) words and expressions used but not defined in this Act and defined in the Companies Act, 1994 (18 of 1994) shall have the same meanings respectively assigned to them in that Act.
CHAPTER II
PROHIBITION OF CERTAIN AGREEMENTS, ABUSE OF DOMINANT POSITION AND REGULATION OF COMBINATIONS
Anti competitive agreements 
5. (1) 
No enterprise or association of enterprises or person or association of persons shall enter into any agreement, whether explicitly or implicitly, in respect of production, supply, distribution, storage, acquisition or control of  goods or provision of services, which causes or is likely to cause an appreciable significant  adverse effect on competition within Bangladesh.

(2) 
Any agreement in contravention of the provisions contained in subsection (1) shall be prohibited void.
(3) 
Any agreement entered into between enterprises or associations of enterprises or persons or associations of persons or between any person and enterprise or practice carried on, or decision taken by, any association of enterprises or association of persons, including cartels, engaged in identical or similar trade of goods or provision of services, which-


(a) directly or indirectly determines purchase or sale prices;

(b) limits or controls production, supply, markets, technical development, investment or provision of services;

(c) shares the market or source of production or provision of services by way of allocation of geographical area of market, or type of goods or services, or number of customers in the market or any other similar way;
(d) directly or indirectly results in bid rigging or collusive bidding, 
shall be presumed to have an appreciable significant  adverse effect on competition:          
Provided that nothing contained in this subsection shall apply to any agreement entered into if there is an objective justification, such as increased efficiency in production, supply, distribution, storage, acquisition or control of goods or provision of services, and:

· the consumers are allowed a fair share of the resulting benefit

· the agreement does not provide the parties to the agreement with the possibility of eliminating competition in respect of a substantial part of the products in question. 
Explanation: For the purposes of this sub-section, “bid rigging” means any agreement, between enterprises or persons referred to in sub-section (3) engaged in identical or similar production or trading of goods or provision of services, which has the effect of eliminating or reducing competition for bids or adversely affecting or manipulating the process of bidding.
(4) 
Any agreement amongst enterprises or persons at different stages or levels of the production chain in different markets, in respect of production, supply, distribution, storage and hoarding, sale or price of, or trade in goods or provision of services, including-

(a) tie-in arrangement;

(b) exclusive supply agreement;

(c) exclusive distribution agreement;

(d) refusal to deal;

(e) resale price maintenance,

shall be an agreement in contravention of sub-section (1) if such agreement causes or is likely to cause an appreciable significant adverse effect on competition in Bangladesh. 
Provided that in case of storage and hoarding of goods, Government shall have the power to determine and notify, time to time, the duration and amount of goods allowed for storage and hoarding.   
Provided that nothing contained in this subsection shall apply to any agreement entered into if there is an objective justification, such as increased efficiency in production, supply, distribution, storage and hoarding, acquisition or control of goods or provision of services.
Explanation: For the purposes of this sub-section,-

(a) 
“tie-in arrangement” includes any agreement requiring a purchaser of goods, as a condition of such purchase, to purchase some other goods;         
(b)
“exclusive supply agreement” includes any agreement restricting in any manner  the purchaser in the course of his trade from acquiring or otherwise dealing in any goods other than those of the seller or  any other person; 

(c)  
“exclusive distribution agreement” includes any agreement to limit, restrict or withhold the output or supply of any goods or allocate any area or market for the disposal or sale of the goods;
(d)  
“refusal to deal” includes any agreement which restricts, or is likely to restrict, by any method the persons or classes of persons to whom goods are sold or from whom goods are bought;

(e)
“resale price maintenance” includes any agreement to sell goods on condition that the prices to be charged on the resale by the purchaser shall be the prices stipulated by the seller unless it is clearly stated that prices lower than those prices may be charged.

(5)  Nothing contained in this section shall restrict –
(i) the right of any person to restrain any infringement of, or to impose reasonable conditions, as may be necessary for protecting any of his rights which have been or may be conferred upon him under any Government Act related to Intellectual Property. 
(ii) the right of any person to export goods from Bangladesh to the extent to which the agreement relates exclusively to the production, supply, distribution or control of goods or provision of services for such export.

Abuse of dominant position

6. (1) No enterprise deemed to be considered dominant, shall abuse its dominant position in the market.
(2) There shall be an abuse of dominant position under sub-section (1), if an enterprise-
(a) directly or indirectly, imposes unfair or discriminatory –

(i)  condition in purchase or sale of goods or services; or

(ii) price in purchase or sale (including predatory price) of goods or services,

Explanation: For the purposes of this clause, the unfair or discriminatory condition in purchase or sale of goods or services referred to in sub-clause (i) and unfair or discriminatory price in purchase or sale of goods (including predatory price) or service referred to in sub-clause (ii) shall not include such discriminatory condition or price which may be adopted to meet the competition; 
or 
(b) limits or restricts-


(i)   production of goods or provision of services or market therefore; or

(ii) technical or scientific development relating to goods or services to the prejudice of consumers; or
(c)  indulge in practice or practices resulting in denial of market access; or

(d)
makes conclusion of contracts subject to acceptance by other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts; or

(e) uses its dominant position in one relevant market to enter into, or protect, other    relevant market.
Explanation: For the purposes of this section, the expression-

(1) “dominant position” means a position of strength, enjoyed by an enterprise, in the relevant market, in Bangladesh, which enables it to-  
(i) operate independently of competitive forces prevailing in the relevant market; or

(ii) affect its competitors or consumers or the relevant market in its favour;

(2) “predatory price” means the sale of goods or provision of services, at a price which is below the cost, as may be determined by regulations, of production of the goods or provision of services, with a view to reducing competition or eliminating the competitors.

Combinations
7. (1) 
Any combination that has resulted, or is likely to result, in appreciable significant adverse effect on competition in a market for goods or services in Bangladesh is prohibited.

(2) Combinations and matters relating to combinations, including the undertaking of enquiries by the Commission into combinations, any requirements that might be introduced requiring notification of proposed combinations and the commission’s processes for approving or disallowing combinations, shall be governed by the regulations that the Commission had attached to the approval. 
CHAPTER III
BANGLADESH COMPETITION COMMISSION

Establishment of Commission


8. (1) The Government shall, by notification in the Official Gazette, establish with effect from such date as it may specify in such notification, for the purposes of this Act, an independent Commission to be called the “Bangladesh Competition Commission”.
(2) 
The Commission shall be a body corporate by the name aforesaid having perpetual succession and a common seal with power, subject to the provisions of this Act, to acquire, hold and dispose of property,  both movable and immovable, and to contract and shall, by the said name, sue or be sued.
(3) 
The head office of the Commission shall be at Dhaka.

(4) 
The Commission may establish offices at other places in Bangladesh.

Composition of Commission

9. (1) The Competition Commission shall consist of not more than five Members appointed by Government, one of whom shall be appointed to be the Chairperson. Chairperson and any other two Members present in person shall form the quorum for the Meeting of the Commission
Provided that the Government shall appoint the Chairperson and at least two Members during the first year of the establishment of the Commission.

(2) 
The Chairperson and every other Member shall be a person of ability, integrity and standing and who, has been, or is qualified to be, a judge of a High Court; or has professional experience of not less than fifteen years in international trade, economics, business, commerce, law, finance, accountancy, management, industry, public affairs, administration or in any other matter which, in opinion of the Government, may be useful to the Commission. 
Provided that at least one Member shall be appointed from a legal or judicial background and one Member from market related discipline. 

(3) 
The Chairperson and other Members shall be whole-time Members.

Selection of Chairperson and other Members

10.  The Chairperson and other Members shall be selected, in the manner as may be prescribed by the Government.
Term of office of Chairperson and other Members

11. (1) 
The Chairperson and every other Member shall hold office as such for a term of five years from the date on which he enters upon his office and shall be eligible for re-appointment for another two years only.
Provided that no Chairperson or other Member shall hold office as such after he has attained the age of sixty-seven years.
(2) 
A vacancy caused by the resignation or removal of the Chairperson or any other Member under section 12 or by death or otherwise shall be filled by fresh appointment in accordance with the provisions of sections 9 and 10.

(3) 
The Chairperson and every other Member shall, before entering upon his office, make and subscribe to an oath of office and of secrecy in such form, manner and before such authority, as may be prescribed.
(4) 

In the event of the occurrence of a vacancy in the office of the Chairperson by reason of his death, resignation or otherwise, the senior-most Member shall act as the Chairperson, until the date on which a new Chairperson, appointed  in accordance with the provisions of this Act to fill such vacancy, enters upon his office.
(5) 
When the Chairperson is unable to discharge his functions owing to absence, illness or any other cause, the senior-most Member shall discharge the functions of the Chairperson until the date on which the Chairperson resumes the charge of his functions. 

Resignation, removal and suspension of Chairperson and other Members


12. (1) 
The Chairperson or any other Member may, by notice in writing under his hand addressed to the Government, resign his office:

Provided that unless the resignation is accepted by the Government immediately, the Chairperson or a Member shall, unless he is permitted by the Government to relinquish his office sooner, continue to hold office until the expiry of three months from the date of receipt of such notice or until a person duly appointed as his successor enters upon his office or until the expiry of his term of office, whichever is the earliest.           


(2) 
 Notwithstanding anything contained in sub-section (1), the Government may, by order, remove the Chairperson or any other Member from his office if such Chairperson or Member, as the case may be, -
           
(a) is, or at any time has been, adjudged as insolvent; or
           


(b) has engaged at any time, during his term of office, in any paid employment, or 

           
(c) has been convicted of an offence which, in the opinion of the Government,  involves moral turpitude; or

          
(d) has so abused his position as to render his continuance in office prejudicial to the public interest, or
           

(e) has become physically or mentally incapable of acting as a Member.


Restriction on employment of Chairperson and other Members in certain cases

13. The Chairperson and other Members shall not, for a period of one year from the date on which they cease to hold office, accept any employment in, or connected with the management or administration of, any enterprise which has been a party to a proceeding before the Commission under this Act:
Provided that nothing contained in this section shall apply to any employment under the  Government  or local authority or in any statutory authority or any corporation established by or under any  Act or a Government company as defined in section 2 (r) of the Companies Act, 1994 (18 of 1994). 

Financial and administrative powers of Chairperson

14. The Chairperson shall exercise such financial and administrative powers as may be vested in him under the rules made by the Government.
Provided that the Chairperson shall have authority to delegate such of his financial and administrative powers as he may think fit to any other officer of the Commission subject to the condition that such officer shall, while exercising such delegated powers continue to act under the direction, superintendence and control of the Chairperson. 
Vacancy, etc. not to invalidate proceedings of Commission   

15. 
No act or proceeding of the Commission shall be invalid merely by reason of-

(a)
any vacancy in, or any defect in the constitution of, the Commission; or

(b)
any defect in the appointment of a person acting as a Chairperson or as a Member; or 

(c)
any irregularity in the procedure of the Commission not affecting the merits of the case. 
Appointment of Officers and other employees of Commission
16. (1) The Commission may appoint officers and other employees as it considers necessary for the efficient performance of the functions under this Act.
(2) The salaries and allowances payable to and other terms and conditions of service of  officers and other employees of the Commission and the number of such officers and other employees shall be such as may be set out in the regulations of the Commission.

CHAPTER IV
DUTIES, POWER AND FUNCTIONS OF COMMISSION

Duties of Commission
17. Subject to the provisions of this Act, it shall be the duty of the Commission to eliminate   practices having adverse effect on competition, promote and sustain competition, protect the interests of consumers and ensure freedom of trade carried on by other participants, in markets in Bangladesh.

Provided that the Commission may, for the purpose of discharging its duties or performing its functions under this Act, enter into any memorandum or arrangement with any agency of any foreign country with the prior approval of the Government.


Inquiry into agreements, dominant position and combinations of enterprises
18.
(1) The Commission shall inquire into all alleged anti-competitive practices as per procedures set out in its regulations. 
(2) 
The commission shall initiate inquiries on 


(i) receipt of a complaint; or


(ii) on its own motion, subject to its reasonable belief that an undertaking behaving in an anti-competitive manner in deterrence of the relevant market.

(3) 

The Commission may, by notification, make regulations laying down procedures of conducting inquiries under sub-section (1). 
Reference between the Commission and statutory authority 

19. (1) 
Where in the course of a proceeding before any statutory authority an issue is raised by any party that any decision which such statutory authority has taken or proposes to take is or would be, contrary to any of the provisions of this Act, then such statutory authority may make a reference in respect of such issue to the Commission: 

Provided that any statutory authority, may, suo motu, make such a reference to the Commission.

(2)
On receipt of a reference under sub-section (1), the Commission shall give its opinion, within sixty days of receipt of such reference, to such statutory authority which may consider and record the opinion of the Commission. 

20. (1)
Where in the course of a proceeding before the Commission an issue is raised by any party that any decision which, the Commission has taken during such proceeding or proposes to take, is or would be contrary to any provision of this Act whose implementation is entrusted to a statutory authority, then the Commission may make a reference in respect of such issue to the statutory authority: 

Provided that the Commission, may, suo motu, make such a reference to the statutory authority. 

(2) 
On receipt of a reference under sub-section (1), the statutory authority may give its opinion, within sixty days of receipt of such reference, to the Commission which may consider and record the opinion of the statutory authority. 


Orders by Commission after inquiry into agreements, abuse of dominant position and matters relating to combinations



21. (1) Where after inquiry the Commission finds that any agreement referred to in section 5 or action of an enterprise in a dominant position, is in contravention of section 5 or section 6, as the case may be, it may pass all or any of the following orders, namely:-


(a) direct any enterprise or association of enterprises or person or association of persons, as the case may be, involved in such agreement, or abuse of dominant position, to discontinue and not to re-enter such agreement or discontinue such abuse of dominant position, as the case may be;


(b) impose such penalty, as it may deem fit which shall be not more than ten percent of the average of the turnover for the last three preceding financial years, upon each of such person or enterprises which are parties to such agreements or abuse:


Provided that in case any agreement referred to in section 5 has been entered into by any cartel, the Commission shall impose upon each producer, seller, distributor, trader or service provider included in that cartel, a penalty equivalent to three times of the amount of profits made out of such agreement by the cartel or ten percent of the average of the turn over of the cartel for the last preceding three financial years, whichever is higher;

(c) pass such order, including division of the enterprise for abusing dominant position, as it may deem fit to safeguard or restore competition. 

.


(2) Where the Commission is of the opinion that 

(a) the combination does not, or is not likely to, have an appreciable significant adverse effect on competition, it shall, by order, approve that combination.


(b) the combination has, or is likely to have, an appreciable significant adverse effect on competition, it shall direct that the combination shall not take effect.

Acts taking place outside Bangladesh but having an effect on competition in Bangladesh.


22.
The Commission shall, notwithstanding that; -

(a)
an agreement referred to in section 5 has been entered into outside Bangladesh ; or

(b)
any party to such agreement is outside Bangladesh; or

(c)
any enterprise abusing the dominant position is outside Bangladesh; or

(d)
a combination has taken place outside Bangladesh; or

(e)
any party to combination is outside Bangladesh; or 

(f)
any other matter or practice or action arising out of such agreement or dominant position or combination is outside Bangladesh; 
have power to inquire into such agreement or abuse of dominant position or combination if such agreement or dominant position or combination has, or is likely to have, an appreciable significant  adverse effect on competition in the relevant market in Bangladesh.

Appearance before Commission

23.
A complainant or defendant may either appear in person or authorize one or more chartered accountants or company secretaries or cost and management accountants or legal practitioners or any of his or its officers to present his or its case before the Commission.

Explanation – For the purposes of this section,-

(a)
“chartered accountant’’ means a chartered accountant as defined in clause (b) of sub-section (1) of section 2 of the Bangladesh Chartered Accountants Order, 1973  and who has obtained a certificate of practice under sub-section (1) of section 7 of that order;

(b)
“company secretary’’ means a company secretary as defined in the section 2 (o) of the Companies Act, 1994 (18 of 1994).  
(c)
“cost and management accountant’’ means a cost and management accountant as defined in clause (b) of sub-section (1) of section 2 of the Cost and Management Accountants Ordinance, 1977  and who has obtained a certificate of practice under sub-section (1) of section 7 of that Ordinance;
(d) “legal practitioner’’ means an advocate, or an attorney of High Court, and includes a pleader in practice. 
Power of Commission to regulate its own procedure

24. (1) The Commission shall not be bound by the procedure laid down by the Code of Civil Procedure, 1908 (5 of 1908), but be guided by the principles of natural justice and, subject to the other provisions of this Act and of any rules made by the Government, the Commission shall have powers to regulate its own procedure including the places at which they shall have their sittings, duration of oral hearings when granted, and times of its inquiry.

(2) 
The Commission shall have, for the purposes of discharging its functions under this Act, the same powers as are vested in a civil court under the Code of Civil Procedure, 1908 (5 of 1908) while trying a suit, in respect of the following matters, namely:-

(a) summoning and enforcing the attendance of any person and examining him on oath;

(b) requiring the discovery and production of documents;
(c) receiving evidence on affidavits;

(d) issuing commissions for the examination of witnesses or documents;

         
  (e) subject to the provisions of sections 123 and 124 of the Evidence Act, 1872 (1 of 1872), requisitioning any public record or document or copy of such record or document from any office;

(f) dismissing an application in default or deciding it ex parte;

(g) issuing orders 
(h) any other matter which may be prescribed.

(3) Every proceeding before the Commission shall be deemed to be a judicial proceeding within the meaning of sections 193 and 228 and for the purpose of section 196 of the Penal Code (45 of 1860) and the Commission shall be deemed to be a civil court for the purposes of section 195 and chapter XXXV of the Code of Criminal Procedure, 1898 (V of 1898).

(4) The Commission may call upon such experts, from the fields of economics, trade & commerce, accountancy or from any other discipline as it deems necessary, to assist the Commission in the conduct of any inquiry or proceeding before it.

(5) The Commission may direct any person-

(a) to produce before an officer authorized by it, such, books, accounts or other documents in the custody or under the control of such person so directed as may be specified or described in the direction, being documents relating to any trade, the examination of which may be required for the purposes of this Act;

(b) to furnish to any officer authorized by it, as respects the trade or such other information as may be in his possession in relation to the trade carried on by such person, as may be required for the purposes of this Act. 

(6) if the Commission is of the opinion that any agreement referred to in section 5 or “abuse of dominant position” referred to in section 6 or the combination referred to in section 7 has caused or is likely to cause an appreciable significant adverse effect on competition in the relevant market in Bangladesh and it is necessary to protect, without further delay, the interests of consumers and other market participants in Bangladesh, it may conduct an inquiry or adjudicate upon any matter under this Act after giving a reasonable oral hearing to the parties concerned.
Power to issue interim orders 

25.
(1) Where during an inquiry, the Commission is satisfied that an act in contravention of sub-section (1) of section 5 or sub-section (1) of section 6 or section 7 has been committed and continues to be committed or that such act is about to be committed, the Commission may, by order, temporarily restrain any party from carrying on such act until the conclusion of such inquiry or until further orders, subject to the provisions that:
(a) serious and irreparable damage may be caused to one or more parties including its day-to-day business;

(b) the parties have been given reasonable opportunity to be heard, having regard to the urgency of the proceedings.

(2)
An interim order may not extend beyond earlier of the: 

(a) 
conclusion of the hearing into the alleged infraction of the provision of the Act;

(b) 
sixty days after the date of issue of the interim order.

(3)
An interim order may be extended by additional sixty days if so warranted in the opinion of the Commission.

(4)
The interim order may be appealed by any of the parties to the Competition Appellate Tribunal within thirty days of its issuance by the Commission.

(5)
Notwithstanding the appeal and the duration of the proceedings, the interim order shall be binding on the parties.



Consent Orders

26. (1) If, during or after completion of an investigation of a complaint, the respondent, the Commission and the complainant agree on the terms of an appropriate order, the Commission without hearing of any evidence may confirm that agreement as a consent order subject to :

(a) the consent order is published in the official Gazette within seven working days for comments within a period of thirty days.

(b) the Commission will receive and review representations from third parties with material interest in the consent order, and hold hearings as appropriate.

(c) make the consent order as agreed to and proposed, or indicate changes to the draft order before it comes into effect.
(d) refuse to issue the order if additional information warrants.

(2) 
The consent order, with agreement of the complainant and respondent, may include award of damages to the complainant.

Execution of orders of Commission

27. Every order passed by the Commission under this Act shall be enforced by the Commission in the same manner as if it were a decree or order made by the High Court Division of Bangladesh Supreme Court or the civil court in a suit pending therein and it shall be lawful for the Commission to send, in the event of its inability to execute it, such order to the High Court Division of Bangladesh Supreme Court or the civil court, as the case may be, within the local limits of whose jurisdiction,- 
(a) in the case of an order against a person referred to in sub-section (m)(ii)  or sub-section (m)(v) or sub-section (m)(vi) of section 4, the registered office or the sole or principal place of business of the person in Bangladesh or where the person has also a subordinate office, that subordinate office, is situated;

(b) in the case of an order against any other person, the place, where the person concerned voluntarily resides or carries on business or personally works for gain, is situated, and thereupon the court to which the order is so sent shall execute the order as if it were a decree or order sent to it for execution.

Power to review and call for re-examine files 

28. Any person aggrieved by an order of the Commission from which an appeal is allowed by this Act but no appeal has been preferred, may, within 30 days from the date of the order, apply to the Commission for review of its order and the Commission may make such order thereon as it  deems fit:

Provided that the Commission may entertain a review application after the expiry of the said period of 30 days, if it is satisfied that the applicant was prevented by sufficient cause from preferring the application in time.

Provided further that no order shall be modified or set aside without giving a reasonable opportunity of being heard to the person in whose favour the order is given and the concerned officer who was a party to the proceedings.

29. 
The Commission may, on its own motion, or the application of any person, within one year of the passing of the order under this Act or the rules made thereunder, call for and examine the records of the proceedings relating to such order for the purpose of satisfying itself as to the legality or propriety of the order, and its continued efficacy in ensuring the objectives of the Act in light of any fundamental or substantive change in the circumstances relating to the earlier order, and may pass such orders as it thinks fit, rectifying any mistake or error which becomes apparent from such examination, or modifying the earlier order to take account of the fundamental or substantive change in the circumstances relating to earlier order.

CHAPTER V
PENALTIES

Contravention of orders of Commission

30. (1) Without prejudice to the provisions of this Act, if any person contravenes, without any reasonable ground, any order of the Commission, or any condition or restriction subject to which any approval, sanction, direction or exemption in relation to any matter has been accorded, given, made or granted under this Act or fails to pay the penalty imposed under this Act, he shall be liable to be detained in civil prison for a term which may extend to one year, unless in the meantime the Commission directs his release and he shall also be liable to a penalty not exceeding ten lakhs taka.
(2) The Commission may, while making an order under this Act, issue such directions to any person or authority, not inconsistent with this Act, as it thinks necessary or desirable, for the proper implementation or execution of the order, and any person who commits breach of, or fails to comply with, any obligation imposed on him under such direction, may be ordered by the Commission to be detained in civil prison for a term not exceeding one year unless in the mean time the Commission directs his release and he shall also be liable to a penalty not exceeding ten lakhs taka.

Penalty for failure to comply with directions of Commission 

31. If any person fails to comply with a direction given by the Commission under sub-section (5) of section 24; the Commission shall impose on such person a penalty of taka one lakh for each day during which such failure continues.

Penalty for offences in relation to furnishing of information

32. (1) If any person, who furnishes or is required to furnish under this Act any particulars, documents or any information,-
      (a) makes any statement or furnishes any document which he knows or has reason to believe to be false in any material particular; or

      (b) omits to state any material fact knowing it to be material; or



(c) willfully alters, suppresses or destroys any document which is required to be furnished as aforesaid, 
the Commission shall impose on such person a penalty which may extend to ten lakhs Taka.

(2) Without prejudice to the provisions of sub-section (1), the Commission may also pass such other order as it deems fit.

Power to impose lesser penalty  
33.
The Commission may, if it is satisfied that any producer, seller, distributor, trader or service provider included in any cartel, which is alleged to have violated section 5, has made a full and true disclosure in respect of the alleged violations and such disclosure is vital, impose upon such producer, seller, distributor, trader or service provider a lesser penalty as it may deem fit, than leviable under this Act or the rules or the regulations: 

Provided that lesser penalty shall not be imposed by the Commission in cases where the report of inquiry directed under section 18 has been received before making of such disclosure.

Provided further that lesser penalty shall be imposed by the Commission only in respect of a producer, seller, distributor, trader or service provider included in the cartel, who has made the full, true and vital disclosures under this section. 

Provided also that lesser penalty shall not be imposed by the Commission if the person making the disclosure does not continue to cooperate with the Commission till the completion of the proceedings before the Commission. 

Provided also that the Commission may, if it is satisfied that such producer, seller, distributor, trader or service provider included in the cartel had in the course of proceedings,— 

(a) not complied with the condition on which the lesser penalty was imposed by the Commission; or 

(b) had given false evidence; or 

(c) the disclosure made is not vital, 

and thereupon such producer, seller, distributor, trader or service provider may be tried for the offence with respect to which the lesser penalty was imposed and shall also be liable to the imposition of penalty to which such person has been liable, had lesser penalty not been imposed. 

Crediting sums realized by way of penalties to Consolidated Fund of Bangladesh

34. All sums realized by way of penalties under this Act shall be credited to the Consolidated Fund of Bangladesh Government.

Contravention by companies

35. (1) Where a person committing contravention of any of the provisions of this Act or of any rule, regulation, order made or direction issued thereunder is a company, every individual person who, at the time the contravention was committed, was in charge of, and was responsible to the company for the conduct of the business of the company, as well as the company, shall be deemed to be guilty of the contravention and shall be liable to be proceeded against and punished accordingly:

Provided that nothing contained in this sub-section shall render any such individual person liable to any punishment if he proves that the contravention was committed without his knowledge or that he had exercised all due diligence to prevent the commission of such contravention.

(2) Notwithstanding anything contained in sub-section (1), where a contravention of any of the provisions of this Act or of any rule, regulation, order made or direction issued therunder has been committed by a company and it is proved that the contravention has taken place with the consent or connivance of, or is attributable to any neglect on the part of, any director, manager, secretary or other officer of the company, such director, manager, secretary or other officer shall also be deemed to be guilty of that contravention and shall be liable to be proceeded against and punished accordingly.
Explanation- For the purposes of this section-

(a) “company” means a body corporate and includes a firm or other association of individuals: and 

(b) “director”, in relation to a firm, means a partner in the firm.

CHAPTER VI
COMPETITION ADVOCACY

Competition advocacy

36. (1) In formulating a policy on competition (including review of laws related to competition), the Government may make a reference to the Commission for its opinion on possible effect of such policy on competition and on receipt of such a reference, the Commission shall, within 60 days of making such reference, give its opinion to the Government, which may thereafter formulate the policy as it deems fit.

(2) The Commission shall take suitable measures, as may be prescribed, for the promotion of competition advocacy, creating awareness and imparting training about competition issues.

CHAPTER VII
FINANCIAL MATTERS OF THE COMMISSION
Competition Fund: 
37. (1)
The Commission shall have a fund to be known as “Competition Fund”, and grants from the Government, a statutory body or other local organization, loans raised by the Commission, fees and charges paid under this Act, interest accrued on the amounts deposited to the Bank and moneys received from other sources not contrary to the existing rules and regulations, shall be credited to the Fund. 

(2) All moneys of the Fund shall be deposited with a scheduled bank as specified by the Commission and the procedure for withdrawal of money from that bank shall be determined by the Commission.
Explanation: “Scheduled bank” means a scheduled bank as defined in section 2(j) of the Bangladesh Bank Order, 1972 (P.O. No 127 of 1972).

(3)
The fund shall be applied for meeting-


a) 
 the expenses relating to salaries and allowances of the Chairperson, Members and employees of the Commission.


b)  the other expenses of the Commission in connection with the discharge of its functions and for the purposes of this Act.

(4)  The Fund shall be administered by a committee of such Members of the Commission as may be determined by the Chairperson,

(5)  The committee appointed under sub-section (4) shall spend moneys out of the Fund for carrying out the objects for which the Fund has been constituted.
38.
Annual budget statement: Every year, the Commission shall, for the next financial year, submit to the Government a budget statement within the time specified by the Government, and in such statement the estimated amount required from the Government for the financial year shall be specified; and before commencement of the financial year, the Government shall, on the basis of that statement, approve the budget of the Commission with or without modification of the statement.
39.
Power to raise loan: The Commission shall have authority to raise loan for the purpose of performing its functions under this Act and also to repay such a loan; however approval o the Government shall be necessary in case of taking loan.
40.
Accounts and Audit : (1) The Commission shall maintain accounts of all money received and spent by it and subject to any general direction by the Government, the Commission may determine the procedure for maintaining such accounts; however such account must accurately and properly reflect the financial position of the Commission.

(2) Within 60 (sixty) days of the expiry of every financial year, the Commission shall prepare the Accounts Statement and Financial Statement and shall, after getting them audited by a chartered accountant firm registered under the Bangladesh Chartered Accountants Order, 1973 (P.O. No 2 of 1973), make arrangements for sending such statements to the Government for the purpose of their presentation before the Parliament, and the Government shall, as soon as possible, cause the Statements along with the report specified in section 42 to be presented before the parliament.

(3) Apart from the audit specified in sub-section (2), the Commission, as a statutory public authority within the meaning of the Comptroller and Auditor General (Additional Functions) Act, 1974 (XXIV of 1974), shall be under the jurisdiction of the Comptroller and Auditor General. 
41.
Application of moneys : The moneys of the Commission shall be applied only in payment or discharge of the expenses, obligations and liabilities of the Commission and in making any payment that the Commission is authorized or required to make. The remaining fund shall be credited to the Consolidated Fund of Bangladesh Government.
42.
Report : the Commission shall, within 90 (ninety) days of the expiry of every financial year, send to the Government a report on the functions of the Commission during the year, and the Government shall, as soon as possible, make arrangements for presentation of the report before Parliament. 
CHAPTER VIII

Appeal and Appellate Tribunal 

Establishment of Appellate Tribunal 

43.
The Government shall, by notification, establish an Appellate Tribunal to be known as Competition Appellate Tribunal to hear and dispose of appeals against any direction issued or decision made or order passed by the Commission under this Act. 

Appeal to Appellate Tribunal 

44.
(1) The Government or any enterprise or any person, aggrieved by any direction, decision or order referred to in section 43 may prefer an appeal to the Appellate Tribunal. 

(2) Every appeal under sub-section (1) shall be filed within a period of sixty days from the date on which a copy of the direction or decision or order made by the Commission is received by the Government or enterprise or any person referred to in that sub-section and it shall be in such form and be accompanied by such fee as may be prescribed: 

Provided that the Appellate Tribunal may entertain an appeal after the expiry of the said period of sixty days if it is satisfied that there was sufficient cause for not filing it within that period. 

(3) On receipt of an appeal under sub-section (1), the Appellate Tribunal may, after giving the parties to the appeal an opportunity of being heard, pass such orders thereon as it deems fit, confirming, modifying or setting aside the direction, decision or order appealed against. 

4) The Appellate Tribunal shall send a copy of every order made by it to the Commission and the parties to the appeal. 

(5) The appeal filed before the Appellate Tribunal under sub-section (1) shall be dealt with by it as expeditiously as possible and endeavour shall be made by it to dispose of the appeal within six months from the date of receipt of the appeal. 

Composition of Appellate Tribunal 

45.  The Appellate Tribunal shall consist of a Chairperson and not more than two other Members to be appointed by the Government in accordance with the provisions of sub-section 9(2) of this Act.

Provided that the Chairperson or at least one Member shall be appointed from a legal or judicial background. 

Selection of Chairperson and other Members of the Appellate Tribunal 

46.
The Chairperson and other Members of the Appellate Tribunal shall be selected in the manner as may be prescribed by the Government

Qualifications, Term of Office, Resignation, Removal, Suspension and other Terms & Conditions of Service of Chairperson and Members of Appellate Tribunal 

47.
Qualifications, terms of office, resignation, removal, suspension and other terms & conditions of service of the Chairperson and Members of Appellate Tribunal shall be the same as for Chairperson and Members of the Commission.
Staff of Appellate Tribunal 

48.
(1) The Government shall provide the Appellate Tribunal with such officers and other employees as may be required from time to time by the Chairperson of the Appellate Tribunal. 

(2) 
The officers and other employees of the Appellate Tribunal shall discharge their functions under the general superintendence and control of the Chairperson of the Appellate Tribunal. 

(3) 
The salaries and allowances and other conditions of service of the officers and other employees of the Appellate Tribunal shall be such as may be prescribed. 

Procedures and powers of Appellate Tribunal 

49.
The Appellate Tribunal shall enjoy the same powers and rights of Commission as provided in sub-sections (1) to (5) of section 24. 

Execution of orders of Appellate Tribunal 

50.
Every order made by the Appellate Tribunal shall be enforced by it in the same manner as provided in section 27 of this Act for executing orders of the Commission. 

Appeal to the High Court Division of the Supreme Court 

51.
(1) Any person aggrieved by any decision or order of the Appellate Tribunal may file an appeal to the High Court Division of the Supreme Court of Bangladesh within 60 days from the date of communication of the decision or order of the Commission to him on any of the following grounds, namely: 

-the decision being contrary to law or to some usage having the force of law;

-the decision having failed to determine some material issue of law or to some usage    having the force of law; 

-a substantial error or defect in the procedure provided by this Act or any other law for the time being in force, which may possibly have produced error or defect in the decision of the case upon merits;

-the decision being taken without following the settled principles of due process and natural justice. 

Provided that the High Court Division of the Supreme Court of Bangladesh may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period not exceeding 60 days;

Provided further that no appeal shall lie against any decision or order of the Commission made with consent of the parties. 

(2)
Where an appeal has been preferred to the High Court Division under this section, it shall be heard by a Bench of not less then two Judges of the High Court Division and shall be decided in accordance with the opinion of such Judges or of the majority, if any, of such Judges.

(3)
Where there is no such majority, the judges shall state the point of law upon which they differ and the case shall then be heard upon that point only by one or more of the other Judges of the High Court Division, and such point shall be decided according to the majority of the Judges who have heard the case including those who first heard it. 

52.
In computing the period of limitation specified for an appeal or application under this Chapter, the day on which the notice of the order complaint of was served, and if the party preferring the appeal or making the application was not furnished with a copy of the order when the notice of the order was serve upon him, the time requisite of obtaining a copy of such order shall be excluded.

CHAPTER IX
MISCELLANEOUS

Power of Government to issue directions 

53.
(1)
Without prejudice to the foregoing provisions of this Act, the Commission shall, in exercise of its powers or the performance of its functions under this Act, be bound by such directions on questions of policy, other than those relating to technical and administrative matters, as the Government may give in writing to it from time to time.
Provided that the Commission shall, as far as practicable, be given an opportunity to express its views before any direction is given under this sub-section.

(2)
The decision of the Government whether a question is one of policy or not shall be final. 

Power of Government to supersede Commission
54.
(1)
If at any time the Government is of the opinion-



(a)
that on account of circumstances beyond the control of the Commission, it is unable to discharge the functions or perform the duties imposed on it by or under the provisions of this Act; or 



(b)
that the Commission has persistently made default in complying with any direction given by the Government under this Act or in the discharge of the functions or performance of the duties imposed on it by or under the provisions of this Act and as a result of such default the financial position of the Commission or the administration of the Commission has suffered; or 



(c)
that circumstances exist which render it necessary in the public interest so to do, the Government may, by notification and for reasons to be specified therein, supersede the Commission for such period, not exceeding six months, as may be specified in the notification;
Provided that before issuing any such notification, the Government shall give a reasonable opportunity to the Commission to make representations against the proposed supersession and shall consider representations, if any, of the Commission.

(2)
Upon the publication of a notification under sub-section (1) superseding the Commission, 


(a)
the Chairperson and other Members shall as from the date of supersession, vacate their offices as such;



(b)
all the powers, functions and duties which may, by or under the provisions of this Act, be exercised or discharged by or on behalf of the Commission shall, until the Commission is reconstituted under sub-section (3), be exercised and discharged by the Government or such authority as the Government may specify in this behalf;



(c)
all properties owned or controlled by the Commission shall, until the Commission is reconstituted under sub-section (3), vest in the Government.

(3)

On or before the expiration of the period of supersession specified in the notification issued under sub-section (1), the Government shall reconstitute the Commission by a fresh appointment of its Chairperson and other Members and in such case any person who had vacated his office under clause (a) of sub-section (2) shall not be deemed to be disqualified for re-appointment.

(4)

The Government shall cause a notification issued under sub-section (1) and a full report of any action taken under this section and the circumstances leading to such action to be laid before the Parliament at the earliest.       


Restriction on disclosure of information
55. (1) No information relating to any enterprise, being an information which has been obtained by or on behalf of the Commission for the purposes of this Act, shall, without the previous permission in writing of the enterprise, be disclosed otherwise than in compliance with or for the purposes of this Act or any other law for the time being in force.

(2)  If any person of the Commission contravenes sub-section (1), departmental proceedings against the person may be initiated. 
Members, officers and other employees of Commission to be public servants

56. The Chairperson and other Members, officers and other employees of the Commission shall be deemed, to be public servants within the meaning of section 21 of the Penal Code (45 of 1860).

Protection of action taken in good faith

57. No suit, prosecution or other legal proceedings shall be against the Government or Commission or any officer of the Government or the Chairperson or any Member or officers or other employees of the Commission for anything which is in good faith done or intended to be done under this Act or the rules or regulations made thereunder.

Act to have overriding effect
58. The provisions of this Act shall have effect notwithstanding anything inconsistent therewith contained in any other law for the time being in force.
Exclusion of jurisdiction of civil courts

59. No civil court shall have jurisdiction to entertain any suit or proceeding in respect of any matter which the Commission is empowered by or under this Act to determine and no injunction shall be granted by any court or other authority in respect of any action or to be taken in pursuance of any power conferred by or under this Act.

Power to make rules

60. 
The Government may, by notification, make rules to carry out the provisions of this Act.
Power to make regulations

61. 
The Commission may, with the approval of the Government, by Gazette notification, make, regulations consistent with this Act and the rules made thereunder to carry out the purposes of this Act.
Power to remove difficulties
62. (1) If any difficulty arises in giving effect to the provisions of this Act, the Government may, by order published in the official Gazette, make such provisions, not inconsistent with provisions of this Act as may appear to it to be necessary for removing the difficulty;

Provided that no such order shall be made under this section after expiry of a period of two years from the commencement of this Act.
(2) Every order made under this section shall be laid, as soon as may be after it is made, before the Parliament.

Repeal and saving

63. The “Monopolies and Restrictive Trade Practices (Control and Prevention) Ordinance” promulgated in 1970 is hereby repealed automatically as and when this law is enacted.
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